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2500, Chicago,Illinois 60601on this _____ dayof__________________2004.

,~ubscribedand/wornto befo;emethis
f~dayof _____________, 2004./

~ ‘/)i.. ., F
~ ~)( / /~/~/~~

M~taryPublic

~ S~.’~L
~ ~ ~AJ~RY
SlATE OF ILLINOIS

—~ ‘vj~~J



BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

MATE TECHNOLOGIES,INC. . )

Complainant, ) FEB 10 2004

V. ) PCBNo. 2004-075 OF ILLINOIS
) (EnforcementX) . On Control Boarcj

F.LC. AMERICA CORPORATION )
)

Respondent. )

MOTION TO SUPPLEMENT THE
REPLY OF RESPONDENT IN SUPPORT OF ITS

MOTION TO DISMISS OR, IN THE ALTERNATIVE, STRIKE

Respondent,F.I.C. AMERICA CORPORATION (“FIC”) hereby presentsits

Reply ofRespondent(“Reply”) in supportof its Motion to Dismissor, in thealternative,

Strike(“Motion”) andin replyto Complainant’sResponse(“Response”)in oppositionto

theMotion.

I. Introduction

Complainant, MATE TECHNOLOGIES, iNC. (“Mate”), has failed in the

Responseto addressmostof the Motion, much less rebut the fatal shortcomingsof the

Complaintcataloguedin theMotion. Ratherthanrefutethereasonsits allegationscannot

constitute violations of law, Mate mischaracterizesFTC’s argumentsand pontificates

broadly that “effluents, emissionsandwastesmustbe intensively . . . managed.” FTC

doesnot reject the Illinois EnvironmentalProtectionAct (“Act”);’ insteadFIC simply

notes that the facts alleged by the Complaint (and favorable inferenceswith respect

thereto) could never constitute a violation of the Act or are duplicitous. Mate is

stretchingtheAct andcitizencomplaintmechanismto thebreakingpoint.

415 ILCS 5/1 etseq.



II. Argument

A. CountsI throughVII areFrivolousandLegallyandFactuallyInsufficient

Observingthereis a“cradle-to-grave”systemfor hazardouswaste,Matestatesin

conclusoryfashionthat thePropertyconstitutean illegal landfill or otherwastedisposal

operation. ThoughMate seemsto believe that the Act prohibits the settlementof any

moleculeduringmanufacturing,thereis no basisallegedin theComplaintor Responseto

everconcludethat thematerialsof concerncanconstitute“waste”orresultin aviolation

oftheAct. As theyarenotdiscarded,theyneverreachedthe“cradle.”

Forthereasonsstatedin theMotion, themeresettlementof oily dust insideof a

plantin thecourseof ongoingproductiondoesnot meansuchmaterialhasbeendisposed,

“discarded”orconstituteswaste. TheResponseandComplaintreinforcethis asfollows:

- Matehas cited no caselaw contraryto FTC’s position. Other thanreferring in
passingto an inapplicabledescriptionof discardedmaterial at 35 Ill. Adm. Code
§721.102(a)(2),Mate simply hasrepeatedits allegations. Thecited regulation
simply notesthat a materialmaybe discardedfor certainpurposesif it hasbeen
“abandoned.” As suggestedin the Motion, thereare no allegationsthat the
materialsofconcernhavebeenabandoned.

- Matehasnot allegedthatFTC left thematerialsof concernin place. Matehasnot
allegedthat FTC failed to periodically conductjanitorial ormaintenanceactivities
at the Propertyto removethe materialsor that FTC mishandledsubstancesafter
theyhadbeencollectedorstored.

- Mate hasnot allegedthat FTC dumpedor buried wastesat the Propertyor that
manufacturingoperationshave contaminatedthe soil or groundwaterat the
Propertyso asto requireremediation.

- Matehasnot allegedthatFTC abandonedtheProperty.

- Matehasnot disputedthat the allegedactivities areexempt from air permitting
andthat air emissionsare“contaminants”pursuantto theAct, ratherthanwastes.

- Matehasnot disputedtheapplicability orholdingofBoyerv. Harris, PCB96-151
(September4, 1997)(chippedandpeelinglead-basedpaint throughouta structure,
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which apparentlyemitted dust or particulateinto soil and elsewhere,wasnot a
“waste”becauseit hadnot yet beendiscarded).

— Matehasnot allegedthatFTC acceptswastesfrom otherpartiesor is intentionally
disposingofwasteattheProperty. Furthermore,aBoard casecited elsewhereby
Matedemonstratesthat the Propertyas a matterof law cannotbe a disposalor
similar facility requiringa permit. Matteson WHP Partnershipv. Martin, PCB
97-121 (June22, 2000),2000WL 890181at 6. (drycleaningbusinessthe siteof
leakingandspilling did notrequireapermit).

Dust inevitably settles in every building; this, without more, cannotviolate the solid

wasterequirementsoftheAct. As thereareno substantiveallegationsbeyondindustrial

operationsin theordinarycourse,CountsI-VII shouldbe dismissed.

B. CountVIII is FrivolousandLegallyandFactuallyInsufficient

TheMotion providesthat CountVIII is fatally flawed(1) in its entiretybecauseof

insufficient factualallegationsand(2) to theextentit addressesworkplaceemissionsand

welding activities subject to the federal OccupationalSafety and Health Act (“OSH

Act”). TheResponsedoesnot refuteeitherofthesepoints.

After acknowledgingthat it hasnot allegedviolation of a specific air pollution

control standard,Matearguesthat it hascompliedwith 35 Ill. Adm. Code §103.204by

virtueofthefollowing allegation:

“FTC’s emissionof oil hasbeeninjurious to humanhealthbecauseit hasbeen

inhaledby personsin or neartheProperty.”
Complaint,~J73;citing Finley v. IFCOICS-Chicago,Inc., PCB 02-208(August 8, 2002),

2002 WL 1876193. However,this simply is statinga conclusionand is far short of the

specificallegationsin Finley courtorthecasescitedin theMotion.

In upholdingtheFinleycomplaint,theBoardnotedthespecificityasfollows:

“[T]he complaint elaboratesthat the alleged injuries and interferenceinclude:
Nausea, dizziness, lightheadedness,headaches,sinus pain, sore throats, eye
irritation, chestpain, adverseeffectson thosewith asthma,coughing.. . fatigue,
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breathing difficulty, irritation of upperrespiratoiy tract and lower respiratoiy
tract, causingtheevacuationofofficebuildings. . . .“

Finley, 2002WL 1876193at5 (emphasisadded).

In contrast,theComplaintcontainsno suchallegationsof seriousactualadverse

consequences.2Furthermore,asnotedin theMotion andignoredby Mate, actionableair

pollution does not include “trifling inconvenienëe,petty annoyance and minor

discomfort.”3 To allow CountVIII to proceedwould render35 Iii. Adm. Code § 103.204

meaningless.(As authorizedby theAct, we all continually inhalepermittedmobile and

stationarysourceemissionsof hazardousmaterials;if Mate’s allegationis sufficient, then

any personis entitledto ahearingagainstanysourcefor statutoryair pollution.)

Nonetheless,CountVIII shouldbedismissedor strickenwith respectto indoor air

emissionsandweldingbecausestateregulationof suchmattersis preemptedby the OSH

Act. See29 U.S.C.667(a);Gadev. NationalSolidWastesManagementAssociation,505

U.S. 88, 112 S.Ct.2374(1992).

Matehasnot disputedthat specific indoor air contaminantandweldingstandards

havebeenpromulgatedby the federalOccupationalSafety and Health Administration

(“OSHA”) pursuantto the OSH Act.4 Nor hasMate disputed either that Count VIII

primarily concernsindoor air emissions•in a workplace arising from welding or that

Illinois hasnot adoptedits ownregimeto supplantthefederalscheme.

2 Recognizingthe weaknessof the Complaint,Matehasimproperlyattachedto theResponseanexhibit

purportingto bean FTC employeecomplaintto OSHA. This abuseof procedureshouldberejected. As
noted in Mate’sown citation: “A partymustprevail, if at all, on andaccordingto the casemadein the
pleadings. MattesonWHPPartnershipv. Martin, PCB 97-121 (June22,2000),2000WL 890181at 11.
Furthermore,perthe attachedMay9, 2003 and June18,2003lettersbetweenFTC andOSHA, a site
inspectionandrelatedindoor air qualitytestingdemonstratedtherewasno needfor further action. Finally,
this servesto underscorethat CountVIII shouldbepreemptedby the OSH Act.

See,e.g.,Brill v. Latoria, PCB00-219(June6, 2002); Trepanierv. SpeedwayWreckingCo.,PCB 97-50
(January6, 2000). .

~See§29 C.F.R.1910.1000,§29 C.F.R. 1910.25.

it-r



Yet, by misreadingdicta takenout of context,Mate arguesthat Gadedoesnot

preemptCount.VTII. Accordingto Mate,Gadeholdsthat a law of “generalapplicability”

is notpreempted. However,Gadeandfederal law are clearthat evengeneralstatelaws

arepreemptedto theextentthat theyregulatesubjectscovereddirectly by theOSH Act.

TheOSH Act irupliedly preemptsthefield whererelevantfederalstandardshave

beenpromulgatedandanystatelaw intruding uponsuchstandardsmustyield:

The design of the statute persuadesus that Congressintended to subject
employersand employeesto onlyoneset ofregulations,be it federalor state,and
that the only waya Statemay regulatean OSHA-regulatedoccupationalhealth
and safetyissueis pursuantto an approvedstateplan that displacesthe federal
standards....

[W]e concludethat theOSH Act precludesanystateregulationof an occupational
safety or health issue with respectto which a federal standardhas been
established,unlessa stateplanhasbeensubmittedandapproved....Ourreview
ofthe Act persuadesusthat Congresssoughtto promoteoccupationalsafetyand
healthwhileat thesametimeavoidingduplicativeandpossiblycounterproductive
regulation. It thusestablisheda uniform systemoffederal. . . standards.

***

If a Statewishesto regulatean issueofworkersafety for which a federalstandard
is in effect, its only option is to obtaintheprior approvalof theSecretaryofLabor

***

Althoughwehavechosento usetheterm ‘conflict’ pre-emption,wecould easily
havestatedthepromulgationof federal safetyandhealthstandard‘pre-emptsthe
field’ for anynonapprovedstatelaw regulatingthesamesafetyandhealthissue.

Whateverthepurposeor purposesofthestatelaw, pre-emptionanalysiscannot
ignore theeffectofthechallengedstateactionon thepre-emptedfield.

Gade,505 U.S. 88 at 102-108(emphasesadded).

Accordingly, the U.S. Supreme Court held that certain Illinois laws were

preempted“to the extent” they establishedrequirementswithin the scope of federal

standards,eventhough suchlaws (I) were basedupon traditional statepolice, health,

safetyand licensing powers, (2) supplemented,and were not necessarilyinconsistent
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with, thefederal standardsand(3) hadeffectsoutsideoftheworkplace. Gade,505 U.S.

88 at 108. Similarly, Count VIII must be dismissedto the extent it concernsmatters

coveredby OSHA indoorair emissionandweldingstandards.

In dicta, the Gade court commentedin passingthat the OSH Act does not

preempteverylaw simply becauseit mayapplyto aworkplacesetting;it preemptsonly

thosethat intrudeuponan areasubjectto afederal standard:

“On the otherhand,statelaws of generalapplicability (suchas laws regarding
traffic safetyor fire safety) that do not conflict with OSHAstandardsand that
regulatetheconductof workersandnonworkersalike would generallynotbe pre-
empted. Although some laws of generalapplicability may havea ‘direct and
substantial’ effect on worker safety, they cannot fairly be characterizedas
‘occupational’standards,becausetheyregulateworkerssimply asmembersof the
generalpublic.”

Gade, 505 U.S..88 at 108 (emphasisadded). Becausethe Complaintconcernsmatters

coveredby OSHA standards,this commentis not relevant. Moreover,Mate citesno, and

FTC haslocatedno, precedentafterGadesupportiveofMate’sposition.5

C. CountTX is Duplicitous

The Motion provides that Count TX is duplicitous of the pendingproceeding

initiated by the Illinois EnvironmentalProtectionAgency (“Agency’). Mate doesnot

dispute that Count IX is identical or substantiallysimilar to the allegationsbeing

prosecutedby theAgency. Instead,Matearguesthat the Complaintis broaderin scope

and that there is no duplicative adjudicativeproceeding,citing Finley v. JFCO ICS-

Chicago,Inc., PCB02-208(August8, 2002). Thesecontentionsshouldbe rejected.

The only Illinois caseslocatedby FTC construingGadeandfinding no preemptionarenotapplicableor
relevant;they concludethat certainactionspursuantto the Illinois StructuralWork Act are outsidethe
scopeof OSHA standardsorwere expresslysaved.SeeDavisv. StatesDrywallandPainting,268
Ill.App.3d 704, 645 N.E.2d304 (1st Dist. 1994);Kerkerv. Elbert,261 Ill.App.3d 924, 634 N.E.2d482 (4tI~
Dist. 1994);Adamiv. GreenGiantDivision, 849 F. Supp. 615 (N.D. Ill. 1994); Vukadinovichv. Terminal5
Venture,834 F. Supp.269 (N.D. Ill. 1993).

6



Matearguesthat it shouldbepermittedto go on a fishing expeditionby askingthe

Boardto “permit Mateto flush out” discoverybeyondtheallegedOctober1, 2003 events

because¶10 of the Complaintestablishesbroaderconcerns. However,neither¶10nor

therestoftheComplaintallegesanyotherunpermittedwastewaterdischargewhatsoever.

In addition,Finley andtheprecedentscited thereinare notdirectly on point. For

example,Finley involved claims by theU.S. EnvironmentalProtectionAgencyand City

of ChicagoDepartmentof Environmentpursuantto different laws than thoseat issue

beforetheBoard. Similarly, thecasescited in Finley are distinguishablefrom, andnot

applicableto, this case.6In fact,FIC hasnot locatedanyprecedentholdingthat a citizen

complaint may proceedwhere the Agency is prosecutingthe samefactual allegations

pursuantto thesameprovisionsof theAct.

•This should not be surprising. Although the Act authorizes“private attorneys

general,”suchpersonsshouldnot be allowed to proceedwhile their public counterparts

actively are exercisingtheir enforcementauthority regardingthe sameclaims. To do

otherwise would interfere with the regulatory scheme and result in a waste of

governmentalresourcesand force citizens into duplicative litigation of the exact same

issues. Stateauthoritiesshouldnotbe in aracewith privateattorneysgeneralor elserun

therisk ofinterferencefrom prematurecitizenactions.

In addition, an enforcementproceedingby a regulatory agencysuch as the

Agencyshouldbe considereda“forum.” A reasonablepersonwould considertheservice

6SeeUAWv. Caterpillar, Inc.,PCB 94-240(Nov. 3, 1994) (participationinAgency’s voluntarycleanup

programis notan enforcementforumanddidnot involve samefactsor lawsat issuein citizencomplaint);
Whitev. Van Tine, PCB94-150(June23, 1994)(no indicationthatAgencyinitiated anoticeof violation
proceedingor investigatedsamefactsor actedpursuantto samelawsat issuein citizencomplaint);
Gardnerv. Twp. High SchoolDistrict 211, PCB 01-86 (Jan.4, 2001) (involvedCook Countyinvestigation
pursuantto countycode).
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of an official written Agencynoticeof violation afier an inspectionand investigationto

be the equivalentof a complaint andthe commencementof a legal action, particularly

becauseregulatoryagenciesoften act asprosecutor,judge and jury. Thus, Count IX

shouldbe dismissed,atleastuntil theAgencyproceedinghasbe.enconcluded.

D. CountsII-VIII SeekReliefthat cannotbe Granted

Mate hasnot refutedthe Motion. As to Counts TI-VIT, any remedycannotbe

arbitrary, capriciousor unreasonable;it must bear a rational relationshipto the harm.7

The Responsedoesnot demonstratehow, wheretherecanbe no bar to the settlementof

dustin thefirst place,remediationcanbe relatedto thefiling ofareportor applicationfor

apermit. As to CountVIII, Matehasnot identifiedany precedentorderingremediation

in thecaseofunreasonableair pollution, wherethereis no violationof any standard.

III. Conclusion

For theforegoingreasons,theComplaintis frivolous or duplicitousor legally or

factually insufficient and should be dismissedin its entirety. In the alternative,the

deficientcountsor portionsdescribedaboveshouldbestricken.

Respectfullysubmitted,

OneoftheAttorneysfor Respondent

JeremyA. Gibson
Mitchell S. Chaban
MASUDA, FU~AI,ETFERT& MITCHELL, LTD.
203 North LaSalleStreet,Suite2500
Chicago,Illinois 60601

7See,e.g.,ESGWatts, Inc. v. Illinois Pollution ControlBoard,282 Ili.App.3d 43,668 N.E.2d 1014 (
4

th

Dist. 1996)
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FIC America Corporation

9 May2003
Via Fax

Complaint#
20431146
Notice of

Mr. Charles J. Shields Corrective Action
Area Director
Occupational Safety and Health Administration
U. S. Department of Labor
365 SmokeTree Plaza
North Aurora, IL. 60542-1793

Dear Mr. Shields,

Enclosed please find a copy of the air quality sampling results collected during
the industrial hygiene visit by Mr. Robert Pietschmann of the Illinois Department
of Commerce and Community Affairs on Friday, 21 March 2003. The samplings
were taken at our Itasca facility at 750 Rohlwing Road. in Itasca, Illinois.

The survey results indicated that our employees were not exposed to
concentrations that exceed the OSHA PEL (Permissible Exposure Limit).

The results of the survey have been posted along with a copy ofAppendix D
29 CFR 1910.134. Employees wearing respirators where same is not required
have been made aware of the advisory information contained in Appendix P.

This facility is scheduled to close in August, 2003. Current operations conducted
at this location will be moved to our B(oomingdale, Illinois operation at that time.

If you have any questions, please contact me at (630) 871 —7609 ext 165 or
by e-mail at dschneider~ficamerica.com.

Yours truly,

Daniel C. Schneider
Safety Engineer

End: Air Sampling results

~ ATTACHNENT

485 EastLies Road Carol Stream,IL 60188
Telephone 630-871-7609. Facsimile 630-871-2631



•s4~t U.S.DEPARTMENTOF LABOR

OccupationalSafetyand Health Administration
365 SmokeTreePlaza

NorthAurora, IL 60542-1798

(630)896-8700Fax: (630)892-2160

June18, 2003

Mr. DanielC. Schneider-

SafetyEngineer
FTC America Corp.
485 E. Lies Rd.
CarolStream,IL 60188

Complaint204113039

DearMr. Schneider:

Thankyou for yourresponseto theabovecomplaints. It wasreceivedin ouroffice on June13,
2003. Your responsewasreviewedand appearedto be adequateto resolvethe safety/health
hazards.

Youmayconsiderthismatterclosed,unlessthecomplainantdisputestheresponse,suggestingthat
theproblemstill exists. Thecomplainanthas10 businessdaysto respondto ourcorrespondence.

Thank you for your concernfor a safeand healthyworkplace. Your prompt responsewas
appreciated.

Sincerely,

CharlesJ. Shiet~1s
AreaDirector

lcg

~ATTACHNENT

L.



PROOF OF SERVICE

I,theundersigned,do herebystateon oaththat I servedtheforegoingMOTION TO

SUPPLEMENTTHE REPLY OF RESPONDENTIN SUPPORTOF ITS MOTION TO

DISMISS OR, IN THE ALTERNATIVE, STRIKE uponCareyS. Rosemarin,Law Officesof

CareyS. Rosemarin,P.C. 500 SkokieBoulevard,Suite510,Northbrook,IL 60062by placinga

copyof thesamein aproperlyaddressed,postageprepaid,envelopesanddepositingthesamein

theU.S. Mail Chuteat203 N. LaSalleStreetSuite2500,Chicago,Illinois 60601 on this_______

dayof .. c , 2004.

.1

Subscribed~i~l swornto beforemethis
~ day~ LA~i/~~_4.~._,2004.

NotaryPublic (} ~

~

ii~’riiLt.~NE BARRY
~ ~ C, ~ OF ILLINOIS




